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Chapter 4. Conflicts Of Interest


A. General Considerations

1. [4:1] What Constitutes “Conflict of Interest” 

a. [4:2] “Adverse” interest 

(1) [4:2.1] Using client's confidential information to compete with client
(2) [4:2.2] Lawyer's interests detrimental to client
(3) [4:2.3] Compare—indirect adverse consequences
b. [4:2.10] Conflicts of interest in criminal cases—constitutional concerns
2. [4:3] Source of Regulation
3. [4:4] Purpose Served by Regulation
4. [4:4.5] Application in Litigation and Nonlitigation Contexts
5. [4:5] Vicarious Disqualification of Law Firm
6. [4:6] Role of “Written Disclosure” and “Informed Written Consent” 

a. [4:7] “Written disclosure” requirement 

(1) [4:8] What constitutes “written disclosure” 

(a) [4:9] “Relevant circumstances”
(b) [4:10] “Reasonably foreseeable consequences”
(2) [4:11] Compare—ABA Model Rules
(3) [4:11.1] Compare—Restatement
b. [4:12] “Informed written consent” requirement 

(1) [4:13] What constitutes “informed written consent” 

(a) [4:13.1] Effect where client unable to understand disclosure
(2) [4:14] Effect of disclosure of confidential information 

(a) [4:15] “Confidential information”
(b) [4:16] “Material” to the representation
(3) [4:16.5] Limitation—nonwaivable conflicts
c. [4:17] Compare—ABA Model Rules
7. [4:18] Possible Consequences of Rules Violations 

a. [4:19] State Bar discipline
b. [4:20] Malpractice liability
c. [4:21] Disqualification (recusal) 

(1) [4:21.1] Cross-refer—other grounds for attorney disqualification
(2) [4:21.5] Compare—no disqualification based solely on “appearance of impropriety” 

(a) [4:21.6] Example—law firm representing client challenging instrument prepared by same firm
d. [4:22] Inability to collect fees
e. [4:23] Disgorgement of fees paid
f. [4:23.1] Monetary sanctions
g. [4:24] Reversal of conviction
h. [4:25] Reversal of civil judgment
i. [4:25.1] Criminal liability in bankruptcy cases
8. [4:25.5] Disqualification vs. Discipline
=> [4:26] PRACTICE POINTER
=> [4:26.1] FURTHER PRACTICE POINTER—Potential conflict from communicating with prospective clients through attorney Web site


Scope Note: This Chapter focuses on conflicts of interest in legal representation, including situations where:

• the interests of present clients conflict (see ¶ 4:27 ff.);

• the interests of present and former clients conflict (see ¶ 4:160 ff.);

• the lawyer's relationship with third parties (parties, witnesses, opposing counsel) creates a conflict (see ¶ 4:240 ff.);

• the lawyer's personal interests create a conflict (see ¶ 4:264.10 ff.);

• the lawyer has business or financial dealings with the client (see ¶ 4:265 ff.).

Cross-refer—related topics:
—Attorney-client relationship (Ch. 3)
—Conflicts of interest in criminal cases (Ch. 6)
—Discipline (Ch. 11)
—Sexual relationship with a client (Ch. 6)
—Attorney as witness (Ch. 8)
—Fee agreements (Ch. 5)

1. [4:1] What Constitutes “Conflict of Interest”: A conflict of interest exists when a lawyer's duty on behalf of one client obligates the lawyer to take action prejudicial to the interests of another client; i.e., “when in behalf of one client, it is his duty to contend for that which duty to another client requires him to oppose.” [See Flatt v. Sup.Ct. (Daniel) (1994) 9 C4th 275, 282, 36 CR2d 537, 541, fn. 2 (emphasis added)]
A conflict of interest also exists where the attorney's own personal or financial interests would be substantially affected by the client's claim. [Rest.3d Law Governing Lawyers § 121—“A conflict of interest is involved if there is a substantial risk that the lawyer's representation of the client would be materially and adversely affected by the lawyer's own interests or by the lawyer's duties to another current client, a former client, or a third person”] 

a. [4:2] “Adverse” interest: Conflicting interests are sometimes referred to as “adverse” interests. [See CRPC 3–310(C)(3)]
An “adverse” interest is one that is “hostile, opposed, antagonistic ··· detrimental, unfavorable” to one's own interests. [Ames v. State Bar (1973) 8 C3d 910, 917, 106 CR 489, 494; see also Cal. State Bar Form.Opn. 1993–133 (discussing “adverse” interests)] 

(1) [4:2.1] Using client's confidential information to compete with client: An “adverse” interest can arise from an attorney's use of confidential client information and business techniques to compete with the client. [David Welch Co. v. Erskine & Tulley (1988) 203 CA3d 884, 892, 250 CR 339, 343; see ¶ 4:312 ff.]

(2) [4:2.2] Lawyer's interests detrimental to client: Any transaction or acquisition where it is reasonably foreseeable that the lawyer's interest may be detrimental to the client is considered “adverse.” [Hawk v. State Bar (1988) 45 C3d 589, 599, 247 CR 599, 604; see ¶ 4:272 ff.]

(3) [4:2.3] Compare—indirect adverse consequences: The Rule deals primarily with direct adverse interests ··· because “indirect” adverse consequences may be impossible for the attorney to detect.
For example, the fact litigation against a parent corporation by its affiliate might result in negative economic consequences for the parent corporation is considered indirect, since “its immediate impact is on the affiliate, and only derivatively upon the parent.” [Brooklyn Navy Yard Cogeneration Partners, L.P. v. Sup.Ct. (Parsons Corp.) (1997) 60 CA4th 248, 256–257, 70 CR2d 419, 424—“direct” consequences limited to situations where parent is or may be a party to litigation against subsidiary, or where parent is directly related to case or transaction in which attorney will undertake representation against subsidiary; see also Cal. State Bar Form.Opn. 1989–113]
[4:2.4–2.9] Reserved.

b. [4:2.10] Conflicts of interest in criminal cases—constitutional concerns: Actual conflicts of interest in criminal cases have constitutional implications under the Sixth Amendment right to counsel and may mandate reversal of a criminal conviction. See discussion at ¶ 6:820 ff.

2. [4:3] Source of Regulation: The California Rules of Professional Conduct (CRPC)—particularly CRPC 3–310—are the primary source of conflict of interest regulations applicable to attorneys practicing law in California.
The CRPC are disciplinary rules; however, they are also used by courts to determine whether lawyers or law firms should be disqualified from representation. See discussion at ¶ 4:21 and 4:32 ff.
(Note: The ABA Model Rules of Professional Conduct and the ABA Model Code of Professional Responsibility may be used as sources of ethical standards where the CRPC and the State Bar Act are incomplete or imprecise.) 

• Cross-refer: The California Rules of Professional Conduct are set out verbatim in the Chapter 1 Appendix of this Practice Guide.

3. [4:4] Purpose Served by Regulation: Conflict of interest rules assure the attorney's absolute and undivided loyalty and commitment to the client and the protection of client confidences. [See Flatt v. Sup.Ct. (Daniel) (1994) 9 C4th 275, 282, 36 CR2d 537, 540]
Cross-refer: 

• The duty of loyalty to the client is discussed in Ch. 3 (Attorney-Client Relationship).

• Client confidences are discussed in Ch. 7 (Confidentiality and Privilege).

• Other duties flowing from the attorney-client relationship are discussed in Ch. 3 (Attorney-Client Relationship). 

[4:4.1–4.4] Reserved.

4. [4:4.5] Application in Litigation and Nonlitigation Contexts: It is generally presumed that the conflict of interest rules apply to both litigation and nonlitigation matters. [See, e.g., CRPC 3–310, Discussion]

5. [4:5] Vicarious Disqualification of Law Firm: Where an attorney is disqualified from representation, his or her law firm may be “vicariously” disqualified as well. See discussion at ¶ 4:32 ff. and 4:203 ff.

6. [4:6] Role of “Written Disclosure” and “Informed Written Consent”: In most instances, the conflict of interest rules do not absolutely prohibit representation where a conflict exists. Rather, representation is permitted in some situations with written disclosure of the conflicting interest; and in other situations, with the client's informed written consent. 

a. [4:7] “Written disclosure” requirement: An attorney may not accept or continue representation of a client without providing “written disclosure” to the client if the attorney: 

• Has a legal, business, financial, professional, or personal relationship with a party in the client's matter; or

• Knows or reasonably should know he or she had a previous legal, business, financial, professional or personal relationship with a party in the client's matter ··· and the previous relationship would “substantially affect” representation of the client; or

• Has or had a legal, business, financial, or professional interest with another person or entity counsel knows or reasonably should know “would be affected substantially” by resolution of the client's matter; or

• Has or had a legal, business, financial or professional interest in the subject matter of the client's representation. [CRPC 3–310(B)(1)-(4)]
(1) [4:8] What constitutes “written disclosure”: “Written” means “any writing as defined in Evidence Code section 250.” [CRPC 3–310(A)(3)] (Thus, e.g., videotaped or audiotaped disclosure meets the requirements of written disclosure under the Rule.)
“Disclosure” means informing the client or former client of the “relevant circumstances” and the “actual and reasonably foreseeable adverse consequences ” of the conflict. [CRPC 3–310(A)(1) (emphasis added)] 

(a) [4:9] “Relevant circumstances”: The term “relevant circumstances” is not defined in the Rules. However, at a minimum, the attorney must explain the facts and basis for the actual or potential client conflicts of interest. [See CRPC 3–310, Discussion]

(b) [4:10] “Reasonably foreseeable consequences”: In addition, the attorney must tell the client what the problem is and explain, in terms the client can understand, how the problem might affect the client or the client's relationship with the attorney. It is not necessary, however, to disclose and explain every possible consequence of a potential or actual conflict for a consent to be valid. [Zador Corp., N.V. v. Kwan (1995) 31 CA4th 1285, 1301, 37 CR2d 754, 763; see also Unified Sewerage Agency of Wash. County, Ore. v. Jelco Inc. (9th Cir. 1981) 646 F2d 1339, 1350]
(2) [4:11] Compare—ABA Model Rules: Notwithstanding the existence of a concurrent representation conflict of interest, a lawyer may represent a client if: 

—the lawyer reasonably believes he or she will be able to provide competent and diligent representation to each affected client;

—the representation is not prohibited by law;

—the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

—each affected client gives informed consent, confirmed in writing. [ABA Model Rule 1.7(b) and Comment (20) thereto]

(3) [4:11.1] Compare—Restatement: In the case of a conflict, the Restatement requires the client to have “informed consent” consisting of “reasonably adequate information about the material risks of such representation,” but such “informed consent” need not be in writing. [See Rest.3d Law Governing Lawyers § 122(a)]

b. [4:12] “Informed written consent” requirement: An attorney may not without each client's “informed written consent” (below): 

• Accept representation of more than one client in a matter in which the interests of the clients potentially conflict (CRPC 3–310(C)(1)); or

• Accept or continue representation of more than one client in a matter in which the interests of the clients actually conflict (CRPC 3–310(C)(2)); or

• Represent a client in a matter and at the same time in a separate matter accept as a client a person or entity whose interest in the first matter is adverse to the client in the first matter (CRPC 3–310(C)(3)); or

• Accept employment adverse to the client or former client where, by reason of the representation, the attorney has obtained confidential information material to the employment (CRPC 3–310(E)).

(1) [4:13] What constitutes “informed written consent”: “Informed written consent” means the client's or former client's written agreement to the representation following written disclosure. [CRPC 3–310(A)(2)]
Thus, each client (or former client) involved in the conflict must agree in writing to the representation following counsel's full written disclosure of the “relevant circumstances“ and the ”actual and reasonably foreseeable adverse consequences to the client or former client“ (¶ 4:8–10). [CRPC 3–310(A)(1); see Gilbert v. National Corp. for Housing Partnerships (1999) 71 CA4th 1240, 1255, 84 CR2d 204, 214—”Clearly, as a threshold matter one must know of, understand and acknowledge the presence of a conflict of interest before one can give informed consent to its existence“ (emphasis in original)]
Under California case law, “informed written consent” requires a finding that the client (a) discussed the potential drawbacks of the subject representation with the attorney or independent counsel; (b) has been made aware of the dangers and possible consequences of the representation; (c) knows of his or her right to conflict-free representation; and (d) voluntarily wishes to waive such right. [People v. Baylis (2006) 139 CA4th 1054, 1068, 43 CR3d 559, 570] 

(a) [4:13.1] Effect where client unable to understand disclosure: If a client lacks the capacity to understand and evaluate counsel's written disclosure, “informed consent” cannot be obtained. [Los Angeles Bar Ass'n Form.Opn. 471 (1992)]

(2) [4:14] Effect of disclosure of confidential information: Absent informed written consent, a lawyer cannot accept employment adverse to a current or former client who has disclosed confidential information material to the new employment. [CRPC 3–310(E)] (As a practical matter, it is highly unlikely that the client would consent.) 

(a) [4:15] “Confidential information”: “Confidential information” is defined broadly: “The test ··· is whether (the lawyer) will be called upon, in his new relation, to use against his former client any knowledge or information acquired through their former connection.” [Wutchumna Water Co. v. Bailey (1932) 216 C 564, 573, 15 P2d 505, 509 (emphasis and parentheses added)]

(b) [4:16] “Material” to the representation: The information possessed by the attorney must be “material” to the employment. [CRPC 3–310(E)]
While not specifically defined, the cases assume that if a “substantial relationship” exists between the former and current representation (¶ 4:186 ff.), the information is “material.”
[4:16.1–16.4] Reserved.

(3) [4:16.5] Limitation—nonwaivable conflicts: Under certain conflicts circumstances, representation is prohibited despite a client's informed written consent. See discussion at ¶ 4:78 ff.

c. [4:17] Compare—ABA Model Rules: The Model Rules permit representation of a client “directly adverse” to another client with client consent after “consultation” and if the lawyer reasonably believes representation of the first client will not be adversely affected. [ABA Model Rule 1.7(a)]
The Model Rules also permit representation adverse to a client or former client in the same or substantially related matter with client consent after “consultation.” [ABA Model Rule 1.9]

7. [4:18] Possible Consequences of Rules Violations: The failure to identify and resolve conflict of interest problems can result in a variety of adverse consequences to the lawyer involved: 

a. [4:19] State Bar discipline: Violation of conflict of interest rules is ground for professional discipline (reproval, suspension or even disbarment) (see ¶ 4:159.6).
Cross-refer: Attorney discipline is discussed in Ch. 11.

b. [4:20] Malpractice liability: Attorneys who fail to disclose and resolve conflicts of interest face potential malpractice exposure if the client is harmed thereby (see ¶ 4:159).
Cross-refer: Attorney malpractice is discussed in Ch. 6.

c. [4:21] Disqualification (recusal): A court may order the conflicted attorney disqualified from representing the client in the particular litigation. (Indeed, the conflicted attorney's entire firm may be disqualified, see ¶ 4:32 ff.)
Cross-refer: Procedural considerations for disqualification based on a conflict of interest are discussed at ¶ 4:314 ff. 

(1) [4:21.1] Cross-refer—other grounds for attorney disqualification: Conflicts of interest are not the exclusive bases for attorney disqualification. For example, attorneys may also be disqualified for: 

• improper communication with a represented party (CRPC 2–100; see ¶ 8:412 ff.);

• breaching a fiduciary obligation to a client (see ¶ 4:202 ff.);

• receiving or having access to confidential information concerning an opposing party (¶ 4:239.1 ff.).
[4:21.2–21.4] Reserved.

(2) [4:21.5] Compare—no disqualification based solely on “appearance of impropriety”: The ABA Model Code specifically provides that lawyers should “avoid the appearance of impropriety” (ABA Model Code, Canon 9). There is no comparable provision, however, in the California Rules of Professional Conduct or the State Bar Act; and, while California courts have cited ABA Canon 9 in several contexts, the cases have consistently held that an appearance of impropriety is not itself an independent basis for attorney disqualification under California law. [DCH Health Services Corp. v. Waite (2002) 95 CA4th 829, 833, 115 CR2d 847, 850; Hetos Investments, Ltd. v. Kurtin (2003) 110 CA4th 36, 46–48, 1 CR3d 472, 479–480; Addam v. Sup.Ct. (Addam) (2004) 116 CA4th 368, 371–372, 10 CR3d 39, 42–43]
(Also note that there is no provision comparable to Canon 9 in the current ABA Model Rules.) 

(a) [4:21.6] Example—law firm representing client challenging instrument prepared by same firm: A law firm's representation of a client challenging the legality of a document (or provision therein) drafted for the client by a lawyer in the same firm may create an “appearance of impropriety.” But that alone does not compel the law firm's disqualification. [Hetos Investments, Ltd. v. Kurtin, supra, 110 CA4th at 47, 1 CR3d at 480]
“While it may be awkward for (Law Firm), having prepared the promissory note, to turn around and argue in a court of law that one of its provisions violates the usury laws, it is not apparent how it could affect the outcome of the proceedings whether the usury argument is made by (Law Firm) or by replacement counsel following (Law Firm's) disqualification. Inasmuch as the identity of the drafter of the promissory note would appear to be irrelevant to the determination of whether the provision in question is usurious, we cannot see how the identity of the lawyer making the argument could somehow taint the outcome.” [Hetos Investments, Ltd. v. Kurtin, supra, 110 CA4th at 48, 1 CR3d at 480 (parentheses added)]
Comment: The Hetos court also noted that permitting disqualification in this context “would mean that any time a firm negotiated a transaction and later discovered a mistake in one of the documents it had prepared, it would be unable to clean up the matter on its client's behalf. The firm would be precluded from making its best arguments as to how the documents should be interpreted and applied in light of the mistake.” [Hetos Investments, Ltd. v. Kurtin, supra, 110 CA4th at 52, 1 CR3d at 483]
d. [4:22] Inability to collect fees: In California, an attorney who has a conflict of interest may be barred from collecting fees earned in representation: “It is settled in California that an attorney may not recover for services rendered if those services are rendered in contradiction to the requirements of professional responsibility.” [Goldstein v. Lees (1975) 46 CA3d 614, 618, 120 CR 253, 255; see ¶ 4:159.1, 4:238, 5:1026]

e. [4:23] Disgorgement of fees paid: Under some circumstances, an attorney may be ordered to return fees earned as a result of accepting employment despite a conflict of interest. See ¶ 4:238.1.
f. [4:23.1] Monetary sanctions: Monetary sanctions may be imposed against lawyers who violate conflict of interest rules. [See Terrebonne, Ltd. of Calif. v. Murray (ED CA 1998) 1 F.Supp.2d 1050, 1067–1077—attorneys disqualified and sanctioned for failure to adequately explain dual representation conflict or obtain clients' informed written consent and for improper use of confidential information]

g. [4:24] Reversal of conviction: Reversal of a criminal conviction may be required in situations where defendant's counsel had an actual conflict of interest. See ¶ 6:820 ff.
h. [4:25] Reversal of civil judgment: Reversal of a civil judgment may be required where counsel had an actual conflict of interest. See discussion at ¶ 4:159.5.
i. [4:25.1] Criminal liability in bankruptcy cases: In addition to fee disgorgement, lawyers may be subject to criminal liability for failing to disclose conflicts of interest in bankruptcy cases. [18 USC § 152 (criminal liability for making false oath to bankruptcy court); and see United States v. Gellene (ED WI 1998) 24 F.Supp.2d 922, 926, aff'd (7th Cir. 1999) 182 F3d 578]
[4:25.2–25.4] Reserved.

8. [4:25.5] Disqualification vs. Discipline: Violation of the conflict of interest rules will not automatically lead to attorney discipline. An attorney must be found to have willfully violated an ethical rule before discipline can result. See discussion at ¶ 11:3 ff.
On the other hand, an attorney need not be guilty of a willful violation to be disqualified from representation. Disqualification derives from the court's power to regulate its own proceedings (¶ 4:315–316). Thus, a conflict of interest may result in disqualification even where the attorney has not violated ethical rules. [See Cal. State Bar Form.Opn. 1998–152]

=> [4:26] PRACTICE POINTER—Create Conflicts–Check System: The best way to avoid conflicts of interest is to use a “conflicts-check system” that will alert you to potential conflicts that may arise between prospective new clients and those you already represent or have represented. At a minimum, your conflicts-check system should contain: 

• Names of all clients represented in the past, including corporate names; fictitious business names; names of principal officers and directors; names of parent and subsidiary corporations; corporate name changes (e.g., through corporate mergers and acquisitions); names changed after divorce; names of the insurers involved in any case.

• Names of key witnesses, especially expert witnesses, in litigation matters.

• Names of all persons who have consulted but not retained you or your firm (because it may be claimed that you obtained confidential information from them).

• Names of all persons having significant economic ties to your firm other than as clients (e.g., your accountant, insurance broker, etc.).

• A description of the subject matter of the prior representation or lawsuit (e.g., criminal matter; marriage dissolution; estate planning; employment contract, etc.).

• Name of responsible attorney within the firm.

• File name and/or number (and cross-references to other files from which further data may be obtained).

• Names of parties to mediations and arbitrations where you or a member of your firm has been the arbitrator, judge pro tem or early neutral evaluator, etc.


All of the above information can be stored on a computer or kept alphabetically on simple index cards. As a matter of office routine, this system should be updated as changes occur; e.g., changes in parties' names through divorce or remarriage, changes in ownership of businesses, etc.
Your conflicts-check system should be utilized immediately after the initial contact from a prospective client and preferably before you conduct the initial client interview. Otherwise, you could obtain confidential information that will disqualify you and your firm from representing other clients with whom you have established relationships, even if you decide against representing the new client!
Even if all of the information required to perform a thorough conflicts analysis is unavailable at the time of the initial consultation, tell the prospective client that you cannot agree to take his or her case until you have completed your investigation—including your conflicts analysis.
If you discover a conflict with an existing client, carefully consider whether your duty of loyalty to the existing client permits you to give the prospective client any advice at all.
Make a detailed memorandum of each consultation you have with a prospective client and enter the relevant information in your conflicts system. Keeping an accurate record of initial consultations where you are not retained will help you (sometimes years later) to disclaim the existence of an implied attorney-client relationship.
In addition to using the computer or card file, discuss the prospective engagement with members of your firm and circulate a memo (or e-mail) to all employees describing the proposed engagement and parties. [See In re Jaeger (BC CD CA 1997) 213 BR 578, 587, fn. 8—“There is no substitute for the actual circulation of conflicts memos to determine whether there are any disqualifying conflicts that do not appear in the computer database”]

=> [4:26.1] FURTHER PRACTICE POINTER—Potential conflict from communicating with prospective clients through attorney Web site: Be careful about communicating with the public by a Web site that asks visitors to e-mail information about their legal problems to your firm. Unless you include a clear statement on the Web site that the information visitors give will not be treated as confidential, a duty of confidentiality (¶ 3:191) may arise that could be the basis for disqualifying you and your firm from representing an adverse party that is already a client. [See Cal. State Bar Form.Opn. 2005–168]
Alternatively, you can request Web site visitors to provide limited information for purposes of a conflicts check, and include a statement explaining that the information is sought to determine whether representing the visitor might create a conflict with a current client.
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