ETHICAL GUIDELINES FOR
SETTLEMENT NEGOTIATIONS
IN THE SHADOW OF EVIDENCE RULE 408

1.
INTRODUCTION:  The lack of a settlement privilege and the stalemate on ethical guidelines.


In 2002 the ABA propounded a draft of ethical guidelines.  That draft resulted in significant debate.  The draft was finally released as a resource.


This presentation is aimed at helping you understand what currently is seen not as an interpretation of any rule of professional conduct, but instead to help you understand what may very well be the current definition of best ethical practice, especially in the shadow of the lack of a negotiation privilege, especially as it applies to the other side in settlement negotiations.


It follows the format and approach of the ABA Guidelines, with an emphasis on ethics.

2.
NEGOTIATIONS GENERALLY
2.1
The Purpose of Settlement Negotiations
2.2
Duty of Competence 

2.3
Duty of Fair-Dealing 
2.4
Restrictions on Disclosure to Third Parties of Information

Relating to Settlement Negotiations 
2.5
Required Disclosure to Court of Information Relating to

Settlement Negotiations 
3.
ISSUES RELATING TO LAWYERS AND THEIR CLIENTS 
3.1
The Client’s Ultimate Authority Over Settlement Negotiations
3.1.1 
Prompt Discussion of Possibility of Settlement
3.1.2 
Client’s Authority Over Initiation of Settlement
Discussions

3.1.3 
Consultation Respecting Means of

Negotiating Settlement
3.1.4 
Keeping Client Informed About

Settlement Negotiations
3.2
The Client’s Authority Over the Ultimate

Settlement Decision 


3.2.1 
Acting Within the Scope of Delegated Authority

3.2.2 
Revocability of Authorization to Settle

3.2.3 
Avoiding Limitations on Client’s Ultimate Settlement
Authority

3.2.4 
Assisting Client Without Impairing Client’s

Decision making Authority

3.3
Preserving the Integrity of the Settlement Process;

Restrictions on Client Settlement Authority

3.3.1 
Adherence to Ethical and Legal Rules 

3.3.2 
Client Directions Contrary to Ethical or Legal Rules

3.3.3 
Disagreement With or Repugnant Client Strategies

3.4
Clients With Diminished Capacity or Special Needs

3.5
Multiple Clients Represented by the Same Counsel

3.6
Class Actions 
3.7
Clients With Insured Claims/Dealing with Insurers 

3.8
Organizational Clients 
4.
ISSUES RELATING TO A LAWYER’S
NEGOTIATIONS WITH OPPOSING PARTIES
4.1
Representations and Omissions

4.1.1 
False Statements of Material Fact

4.1.2 
Silence, Omission, and the Duty to Disclose

Material Facts 

4.1.3 
Withdrawal in Situations Involving

Misrepresentations of Material Fact 

4.2
Agreements with Opposing Parties Relating to Settlement
4.2.1 
Provisions Restricting Lawyer’s Right To

Practice Law 

4.2.2 
Provisions Relating to the Lawyer’s Fee 

4.2.3 
Agreements Not To Report Opposing Counsel’s

Misconduct

4.2.4  
Agreements on Return or Destruction of Tangible

Evidence

4.2.5 
Agreements Containing Illegal or
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4.2.6 
Agreement to Keep Settlement Terms and Other

Information Confidential 

4.3
Fairness Issues

4.3.1 
Bad Faith in the Settlement Process 

4.3.2 
Extortionate Tactics in Negotiations
4.3.3 
Dealing With Represented Persons 

4.3.4 
Dealing with Unrepresented Persons

4.3.5 
Exploiting Opponent’s Mistake

5.
ETHICAL ISSUES AND THE LACK OF A NEGOTIATION PRIVILEGE


5.1
The Negotiation Privilege is only to the amount offered and 

the fact of the offer, when used to show liability or the amount 

of damages.  Anything else, or any other reason is often fair game.

5.2 Discussion:
What is excluded, what is not considered legitimate under the rule
· Information or evidence of the settlements of others:  OK under the rule.

· Information or evidence that is sought because of disclosures (e.g. negotiation statements used to guide further discovery):  OK under the rule.

· Information or evidence of the amount and terms of settlements by co-Defendants in the same case:  OK under the rule (and now commonly included in current mandatory disclosure/automatic discovery style statues and rules).

· Evidence of the amount of an offer when it shows bad faith or fraud in negotiation where there is a duty to negotiate in good faith:  OK under the rule.  Common in some litigation (cf. the article cited above).

· Evidence of a crime with mandatory reporting (child abuse, sexual abuse, elder abuse):  OK under the rule.

· Evidence of a crime committed in the course of negotiation or disclosed in negotiation:  OK under the rule.

· Evidence of a wrong committed in the course of negotiation or disclosed in negotiation (such as bad faith when a duty to act in good faith, threats that do not rise to criminal levels, fraud):  OK under the rule.

· Evidence that can be used to show the bias of a witness:  OK under the rule.
· That the opposing party made a settlement offer or the amount of the offer:  NOT OK used to show that the opposing party is at fault or that they owe the amount of the offer.  NOT OK.

6.
AFTER WORD // DISCUSSION

6.1 Some Jurisdictions are taking action:  e.g. proposed amendments to Rule 408 in Washington

6.2 Some judges and courts are taking action, especially in the context of mediation and supervised settlement conferences, sanctioning attorneys who try to disclose or make use of information.
The Ethical Guidelines for Settlement Negotiations have not been approved by the House of Delegates or the Board of Governors of the American Bar Association and, accordingly, should not be construed as representing the policy of the American Bar Association. However, the American Bar Association recommends the Ethical Guidelines for Settlement Negotiations as a resource designed to facilitate and promote ethical conduct in settlement negotiations. These Guidelines are not intended to replace existing law or rules of professional conduct or to constitute an interpretation by the ABA of any of the Model Rules of Professional Conduct, and should not serve as a basis for liability, sanctions or disciplinary action. 
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